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IRVING, J., FOR THE COURT:

1. George Jacksonwas convicted of armed robbery by a Harrison County jury. Hewas sentenced
asahabitud offender to forty yearsinthe custody of the Mississippi Department of Corrections. Jackson
now appeds and assarts that: (1) the tria court erred in dlowing the State to peremptorily strike a black

juror because of the juror’ sreligious beiefs, (2) he recaived ineffective assi stance of counsd, (3) adelay



inhisappeal resulted indue process and equa protection violations, (4) a discovery violation occurred at
trid, (5) he was denied his Sixth amendment right to a speedy trid, (6) defense counsdl was denied an
opportunity to properly cross-examine a Stat€' s witness, and (7) the trid court violated his congtitutiona
right to tedtify.
12. Finding no reversible error, we affirm Jackson's conviction and sentence,

FACTS
113. On the night of June 13, 1991, Timothy Thibideau, an assstant manager a the Cgun Chicken
Regtaurant in Gulfport, was walking to his car in the store's parking lot when he noticed that a vehide
heading east began to dow down. The car pulledinto the parking lot, and as Thibideau proceeded to get
into his car, aman brandishing a gun ordered him to give imabank bag containing approximately $750.
Thibideau complied, and gave the man the money, dong with his hat and tie. The assailant then ordered
Thibideau to lie down on the seat of his (Thibideau’'s) car. Thibideau complied and remained in that
position until he heard the assailant’ s car leave. Thibideautestified that he was able to get agood look at
the assallant because the assaillant was not wearing amask and he (Thibideau) stared inhisfacefor severd
minutes. After the assailant Ieft, Thibideau went back into the store and called the police.
14. At trid, the State offered the testimony of Detective Steve Barneswho testified that Sx days after
the robbery, he observed individuds in a car matching the description of the vehide used in the crime.
Barnes further testified that he adso observed two men on a motorcycle following behind the vehicle.
Barnes stated that when he cdled in on his radio the tag numbers from the car and motorcycle, the
passenger onthe motorcycle looked back at imand the motorcycle then took off at a high rate of speed.

Barnes pursued the motorcycle and a chase ensued. The chase findly ended when the driver of the

Thibideau tetified that two men got out of the car, but the driver remained inside.
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motorcyclelost control and wrecked the bike. The occupantsof the motorcycle, later identified as Jackson
and Kendrick Simms, fled into awooded area, but were gpprehended a short time later. Thibideau was
able to identify Jacksonina photo line-up asthe personwho robbed himat gunpoint. Additiond factswill
be related during our discussion of the issues.
ANALY SISAND DISCUSSION OF THE ISSUES
(1) Batson Challenge

5. Jacksonfirg arguesthat the State violated Batson v. Kentucky, 476 U.S. 79 (1986) when it used
aperemptory chalenge to exclude ablack juror fromthe jury panel because of the juror’ srdigious beliefs.
Jackson contends that religious preference is not an appropriate race-neutral reason to exclude ajuror.
The State, however, contends that there was no Batson violation because the trid judge found that the

juror’s attitude, as perceived by the prosecution, was a race-neutral reason for the peremptory strike.

T6. “[Our supreme court] has stated on numerous occasions that atria court’s determinations under
Batson are afforded great deference because they arelargely based oncredibility.” Johnsonv. State, 792
So. 2d 253, 257 (1 10) (Miss. 2001) (citing Puckett v. State, 788 So. 2d 752, 756 (Miss. 2001)). “In
reviewing an aleged Batson violation, [an appellate court] will not reverse factud findings rdéing to a
Batson chdlenge unlessthey are clearly erroneous.” 1d.
17. We turn now to the explanation given for striking the juror. The record reflects the following:
MR. SSIMPSON [THE PROSECUTOR]: Y our Honor, adopting what the Court has set
forth as to the other members of the jury who had been selected by the State and the fair
representation of black members of the race on the jury [dic], inadditionto thosereasons,
Mr. Powell by virtue of his employment, | inquired of his employment as funerd home
director, and the State had some question in fear of a holiness --holier than thou

attitude or mentality of this perspective juror and exercised a
peremptory chalenge. (emphasis added).



Following the State’ s explanation, the following exchange occurred:
THE COURT: Comments by the defense?
MR. HOLDER (DEFENSE COUNSEL): Excuse me, judge?
THE COURT: Comments by the defense?

MR. HOLDER: Yes, gr, judge. | don't redly know what is meant by holier than thou
about afunerd director.

THE COURT: Heisa- - hisrdigious preference isHoliness. That'swhat he's saying.
118. Insupport of hisargument that juror Maurice Powel wasimproperly struck because of his rdigious
beliefs, Jackson rdlies on Thorson v. State, 721 So. 2d 590 (Miss. 1998). In Thorson, the State
exercised peremptory chdlenges agang two jurors soldy because they were members of the Holiness
fath. Thorson, 721 So. 2d at 593 (1[7). The Thorson defendant argued that striking a juror because of
the juror’ sreligious beliefs violated the Equa Protection Clause and Section 13-5-2 of the Missssppi
Code of 1972, asamended. Id. Our supreme court declined to extend Batson protection to religious-
based peremptory strikes of jurors but hed that religious-based peremptorily strikes violated Article 3,
Section 18 of the Missssippi Congtitution of 1890 and Section 13-5-2 of the Mississippi Code of 1972

asamended.? Asaresult, the supreme court reversed and remanded the case for anew trid. Id. at 593

2 Article 3, Section 18 of the Mississippi Condtitution of 1890 reads in part:

No religious test as a qudification for office shdl be required; and no preference shdl be
give by law to any rdigious sect or mode of worship; but the free enjoyment of al rdigious
sentiments and the different modes of worship shall be held sacred. . . .

Section 13-5-2 of the Missssippi Code of 1972 as amended reads in pertinent part:
It isthe policy of this state that dl persons selected for jury service be selected a random

from a far cross section of the population of the area served by the court, and that all
(continued...)



(111).

19. While Jacksoniscorrect that Thorson prohibitsreligious-based peremptory sriking of jurors, this
fact avails him naught because, unlike the defendant in Thor son, Jackson did not object to the striking of
the juror on the basis that such action was violative of the Equa Protection Clause, as well as of our
statutory law. Aswe have aready observed, Thorson did not extend the Batson protection to religious-
based peremptory strikes. The only objection offered by Jackson was a Batson objection. Batson's
underpinning lieswithinthe Equa Protection Clause. Thus, aBatson chalenge does not implicate or raise
an objection on state statutory grounds.  The law is well settled in this state that an objecting party is
obligated to articulate the specific basis for the objectionbeing made. Seeling v. State, 844 So. 2d 439,
445 (1117) (Miss. 2003). Since Jackson did not object upon the statutory basisimplicated in Thorson,
we find no error in the trid judge’ s decision accepting the reason offered by the State as a race-neutra
reason not prohibited by Batson.

In finding that Thorson provides no shelter for Jackson, we are keenly aware that the supreme
court, in deciding Thorson, relied on both state condtitutiona and statutory provisions when only the
statutory provison had been raised or asserted by the defendant. However, it dso noteworthy that the
supreme court did not assert the plain error doctrine as a bads for its discussion of the congtitutional
provision.

110.  We further note that the record failsto reved a pattern of discrimination by the prosecution in its

exercise of peremptory strikes againgt black jurors. Prior to the peremptory strike against Powell, the

?(...continued)

qudified dtizens have the opportunity in accordance withthis chapter to be considered for
jury service in this state and an obligation to serve as jurors when summoned for that
purpose. A citizen shdl not be excluded formjury serviceinthis state on account of race,
color, religion, sex, naiond origin, or economic satus.
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prosecution had aready accepted three blacks to serve on Jackson's jury. Therefore, a Batson race-
neutral explanation probably was not required at that point. Consequently, wefind that Jackson’ s argument
on thisissue is without merit.

(2) Ineffective Assistance of Counsel
11. Jackson next dams that he received ineffective assstance of counsd at trial. He specifically
contends that his attorney failed to conduct discovery, file certain pre-trial motions, subpoena certain alibi
witnesses, request a continuance, and properly ingtruct the jury. Jackson also contends that his attorney
had an obligation to make proper arrangements for the processing of his appedl.
12. To edablish an ineffective assstance of counsd dam, Jackson must show (1) a deficiency in
counsdl’s performance that is (2) auffident to conditute prgudice to his defense. Strickland v.
Washington, 466 U.S. 668, 687 (1984).
113.  Areview of therecord reveals that Jackson hasfailed to establishboth dements of the Strickland
test. We note that even if trial counsdl’ s performance could be consdered deficient in failing to do those
things alleged by Jackson, he has yet to prove the requisite showing of pregjudice to support anineffective
assigance of counsd cdlam. Thelaw isclear that “[a]ssertions of error without prejudice do not trigger
reversal.” Nicholson on Behalf of Gollot v. State, 672 So. 2d 744, 751 (Miss. 1996) (citing Hatcher
v. Fleeman, 617 So. 2d 634, 639 (Miss. 1993)).
114.  Further, Missssppi “recognizes a strong but rebuttable presumption that counsel’ s conduct fdls
withinabroad range of reasonable professonal assstance.” McQuarter v. Sate 574 So. 2d 685, 687
(Miss. 1990) (dting Gilliard v. State, 462 So. 2d 710, 714 (Miss. 1985)). To overcome this
presumption, the defendant “must show that there is a ‘reasonable probability that, but for counsdl’s

unprofessiond errors, the result of the proceedings would have been different.’” Handley v. State, 574



S0.2d 671, 683 (Miss. 1990) (quoting Strickland, 466 U.S. at 694)). In addition to the presumption that
counsdl’ s conduct isreasonably professiond, there is a presumption that counsdl’ s decisions are strategic
innature. Leatherwoodv. State, 473 So. 2d 964, 969 (Miss. 1985) (dtingMurray v. Maggio, 736 F.2d
279, 292 (5th Cir. 1984)). In sum, “counsel’s choice of whether or not to file certain motions, cdll
witnesses, ask certain questions, or make certain objections fal within the ambit of trid strategy.” Cole v.
State, 666 So. 2d 767, 777 (Miss. 1995) (citing Murray v. Maggio, 736 F.2d 279 (5th Cir. 1984)).
115.  Jacksonhasfaledto demongrate the likelihood of a different outcome had counsel performed in
a different manner. In fact, the record revedls that the trial court disposed of many of the issues that
Jackson now complains his atorney faled to address. Similarly, dthough Jackson's attorneys were
negligent in perfecting his apped, Jackson has il failed to fulfill his obligation of demonstrating prejudice
as required under the Strickland test. Asaresult, Jackson’s argument on thisissuefails.

(3) Delay of Appeal
116.  Jackson next argues that the charges againgt him should be dismissed because of atwelve-year
ddlay in processing his gpped. He contendsthat this delay resulted inaviolationof hisdue process rights.
The State, however, countersthat Jackson has not shown aviolationof his due process rights nor has he
shown any pregjudice as aresult of the delay of his gpped.
17. “[Federd courts have recognized thet ‘ extreme delay in the processing of anappeal may amount
toaviolaionof due process.’” U. S. v. Tucker, 8 F. 3d 673, 676 (9th Cir. 1993) (quoting United States
v. Antoine, 906 F. 2d 1379, 1382 (9th Cir.)), cert. denied, 498 U.S. (1990). Asaresult, the speedy trid
factorsenumeratedin Barker v. Wingo, 407 U.S. 514, 530 (1972) have been used to evaluate appd late
delay dams. U.S. v. Bermea, 30 F. 3d 1539, 1569 (5th Cir. 1994). Factorsto be considered include

length of dday, the reasons for delay, the defendant’ sassertionof hisright to gpped, and prgudice to the



defendant occasioned by the delay. Bermea, 30 F. 3d at 1569 (citing Tucker, 8 F. 3d a 676). “The
fourth inquiry is the most important: *adue process violaion cannot be established absent a showing of
prejudice to the appellant.”” Tucker, 8 F. 3d at 676 (quoting Antoine, 906 F. 2d at 1382). “[The Courts|
have in turn andyzed this issue by focusng onthreetypes of potentid preudice from appelate dday: ‘(1)
oppressive incarceration pending apped, (2) anxiety and concern of the convicted party awaiting the
outcome of the appedl, and (3) imparment of the convicted person’s grounds for gpped or of the viability
of hisdefensein case of retrid.’” Id.

118.  Although we are unable to precisay ascertain the exact length of delay in perfecting Jackson’s
apped, the record reved s the following pertinent facts expressed in an order dated June 12, 2003, ruling
on one of Jackson’s pro se motions.

On September 9, 1992, the jury found Jackson guilty of armed robbery, but were unable
to agree ona sentence of life imprisonment. Attorney W.F. Holder represented Jackson
a trid. After determining that Jackson was, indeed, an habitud offender, then Circuit
Judge James E. Thomas sentenced him to serve 40 years without parole.

On September 11, 1992, Attorney Holder filed motions for INOV or anew trid, and for
reconsderation of sentence. That same day, Judge Jary O. Terry entered an order
holding over from term to term until heard Jackson’s post-trial motions, and alowing
Jackson an additiond 30 daysto file any additiond post-conviction motions. The order
aso stated Jacksonwasto be held in Harrison County pending dispositionof hismotions,
but he was, instead transported to the penitentiary. On October 23, 1992, Holder moved
to have Jackson returned to Harrison County “ pending thefind dispositionof this case and
his appeal of same. . ..” Thismotion clearly statesthat Jackson “intends to appeal this

On December 17, 1992, Judge Kosta VIahos entered an order granting a motion for
continuance filed by Attorney Warren Conway and continuing the matter “adate that is
mutualy acceptable to dl parties in this matter.” Nothing in the court file documents
Conway’ s appointment to represent Jackson, and the motion for continuance isthe only
action taken by Conway reflected in the file. Nothing in the court file indicates the post-
trial motions were ever again set for hearing after December 1992.



119. A review of the record reveds nothing to suggest that the State was responsible for the delay of
Jackson’'s appedl. The record, however, revedls that much of the delay was attributable to the repeated
falures of Jackson’s attorneys in securing a ruling on Jackson’s post-tria motions which ruling was
necessary to commence the appellate process.®

920. Itisundisputable that the perfecting of Jackson’s appeal took aninordinately longtime. However,
we are not persuaded that Jackson has satisfied the most important factor in the gppellate delay andysis,
the requisite showing of prgudice. We now focus our attention on thisissue.

7121. Fire, we fal to see how Jackson's incarceration pending the outcome of his appea was
oppressive. The record reveds that Jacksonreceived afar trid, and the jury found himguilty as charged.
Additiondly, athorough review of the trid court proceedings reveds that Jackson's gpped is meritless.
Therefore, Jackson has merely been serving his sentence as mandated by law. Tucker, 8 F.3d at 675
(ating Antoine, 906 F. 2d at, 1382). Further, dthough Jackson may have undoubtedly experienced
anxiety and concern during the pendency of his gpped, he has made no showing thet it was of such a
degree that would distinguish his case from that of any other prisoner awaiting the outcome of an apped.
Tucker, 8 F. 3d 673, 676 (quoting Antoine, 906 F. 2d at 1382-83).

922.  Hndly, wefail to see how the delay in perfecting Jackson's gpped has impaired his groundsfor
gpped or impaired his defense in the event of aretrid. Although Jacksondamsthat the fallureto perfect
his goped in atimely manner affected his classficationand privilegesinprison, and caused aibi witnesses
to become unavallable, we note that even if Jackson’s atorneys had timely perfected his gpped, he ill

would not have succeeded. Althoughtwelveyearsiate, thisishisgpped, and wefind no basisfor ordering

3The record reveals that Jackson petitioned the supreme court ina pleading filed on February 25,
1998, for permissionto fileanout of time appeal. Therecord, however, doesnot contain the court’ sruling
on Jackson’s motion.



a new trid. Therefore, any issue about the unavallability of adibi witnesses is moot. It escapes our
perceptionhow the del ayed appeal affected his dassfication and privilegesin prisonand Jackson does not
enlighten us

(4) Seedy Trial Violation
923.  Jackson argues that he was denied his Sixth Amendment right to a gpeedy trid. He specificdly
contends that the delay of histria caused certain witnesses to become unavailable to tetify.
724. The conditutiond right to a speedy trid attaches, and begins to run upon the defendant’s arrest.
Handleyv. Sate, 574 So. 2d 671, 674 (Miss. 1990) (citing Smith v. State, 550 So. 2d 406, 408 (Miss.
1989)). When theright to a gpeedy trid isat issue, we are required to gpply the baancing test announced
in Barker v. Wingo, 407 U.S. 514 (1972), to determine if the right to a speedy tria has been denied.
Smith, 550 So. 2d at 408. TheBarker factorsindude: (1) the lengthof the delay; (2) the reason for ddlay;
(3) the defendant’ sassertion of hisright to aspeedy trid; and, (4) prgjudice to the defendant by the delay.
Barker, 407 U.S. a 530. “No one factor, in itsdlf,[ is] dispostive; rather, they must be considered
together in light of dl the circumgtances” Adamsv. State, 583 So. 2d 165, 167 (Miss. 1991) (dting
Smith, 550 So. 2d at 408)).
125.  We now andyze the Barker factorsin order to determine if Jackson’ s right to a speedy trid was
violated.

(a) Length of delay
926. Under Mississippi law, adeay of eght months or longer is presumptively prgudicid. Adams, 583
So. 2d at 168 (citing Smith, 550 So. 2d at 408). The record revedls that Jackson was arrested on June

19, 1991, indicted on December 4, 1991, and histria began on September 8, 1992. Thus, aperiod of
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amogt fifteenmonths el gpsed before Jackson’ s case wastakento trid. Accordingly, wefind thet the delay
inthe indant case is presumptively prgudicid.

(b) Reason for delay
727. Becausethereis presumptive prejudicedue to the lengthof delay in Jackson’strid, the State has
the burden of providing avaid reason for the delay. We find that since the State has not offered avalid
explanation for the delay, this factor is weighed againg the State.

(c) Assertion of right
128.  Althoughitisthe State' sduty to ensurethat the defendant receives aspeedy trid, adefendant also
hasaresponghility to assert thisright. Wiley v. State, 582 So. 2d 1008, 1012 (Miss. 1991) (dting Flores
v. State, 574 So. 2d 1314, 1323 (Miss. 1990)). The record reveds that Jackson presented a pro se
motionto dismiss on the first day of trid. However, amotionto dismissfor lack of aspeedy trid isnot the
same asademand for a speedy trid. Brewer v. State, 725 So. 2d 106, 118 (Miss. 1998) (ating Barker,
407 U.S. at 531-32, 92 S. Ct. 2182)). Thetrid judge found that dthough Jackson could have on more
than one occasion made a demand for a speedy trid, he had failed to do so. Accordingly, we weigh this
factor against Jackson.

(d) Pregjudice to the defendant
129. Jackson damsthat his defensewas prejudiced because his withesses were unavailable to testify.
He contends that as a result, the charges againgt him should be dismissed.
130. Prgudice is assessed in light of the interest of the defendant which the right to a speedy trid is
designed to protect: (1) prevention of oppressive pre-trid incarceration, (2) limitation of the possibility of
impairment of defense, and (3) minimization of anxiety and concern of the accused. Barker, 407 U.S. at

523.
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131.  Therecord indicatesthat onthe morning of trid, Jacksoninformed the trid judge of three potentia
witnesses. However, Jackson was unable to produce sufficient persona information about one of the
witnesses. He could only provide a nickname and did not know where that witness could be found.
Jacksoninformed the trid judge that the two remainingwitnesseshad avalledthemsdvesto testify. Jackson
told the court that he had not subpoenaed these witnesses. The judge informed Jackson that the court
could grant him subpoenas to get them. When the witnesses failed to show up for trid, Jackson refused

thetria judge s offer to subpoenathe witnesses. Thus, this factor must be weighed againgt Jackson.

(e) Balancing
132.  Findly, abadancing of the Barker factorsfalsto support Jackson's cdlam tha he was denied his
congtitutiona right to a speedy trid. While therewas some ddlay, it is offset by Jackson’ sfailureto assert
hisright to a speedy trid. Further, Jacksonhasfaled to demonstrate any actua prejudice asaresult of the
dedlay. Therefore, thisissue iswithout.

(5) Cross-examination of witness
133.  Jackson contendsthat he was denied the right to cross-examine State' s witness Kendrick Simms,
who was with Jackson at the time of the incident. Jackson specificaly contends that he was not alowed
to cross-examine Simms regarding the reason why Simms's probation was not revoked, even though
Simms was on probation at the time of the crime,
134. Therecord revedsthat on cross examination, Jackson asked Simms the following question:

Q: Okay. Now, when this happened on June the 13th, 1991, and when you were

subsequently picked up by the police, youwereon probationinLouisana, weren't
you?
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The State immediately objected to the question, and the trid judge dlowed Jackson to make a proffer
outside the presence of the jury in which Jackson attempted to ascertain why the State of Louisana had
faledtorevoke Smms sprobation. At the conclusion of the proffer, Jackson made the following argument
as to why he should have been alowed to bring the information before the jury:

MR. HOLDER: [DEFENSE]: Wll, judge, obvioudy this man, not only hashe ssid he lied
to the police, now he's given different tesimony here from what he said before. And |
think part of the reason he evidently said anything a al is because they wereusngthat at
the police gtation to prompt the statement out of him and what to say.

THE COURT: Wdl, firgt place, | note nothing in the fileto indicatethat youwere going to
attempt to get into this. Although this defendant is an unindicted co-conspirator, heisdill
awitnessunder the rules of evidenceto be trested just like any other witness. Thereisno
motion in here to reveal any ded. There's not been any indication, as | understand, in
anything | have heard pretria or trid that there was any dedl, so to spegk, cut with this
defendant. Infact, the only thing so far that has been said isthat he was on probation- -
he was asked whether or not he was on probation. He acknowledged that he was on
probationfor smple burglary for ayear, and that after he gpparently got out of jall- - | take
it you got out of jall, right?

THE WITNESS: Yesh.

THE COURT: You went back to Louisana and you talked to your probation officer,
which was afemae?

THE WITNESS: Yes.

THE COURT: And she said she was going to talk to the police over here. And the police
over here, as you brought out, told him in the process of questioning him that he could be
prosecuted as an adult. But | mean, you're jumping from a to z without anything in
between. Thereisno--show me something. Do you have any indication thet the police,
in fact, cut aded with him.

MR. HOLDER: Wél, judge, | mean, something happened. Hedidn’t get indicted. And
he' sthe only person here that’ s admitted he did it that was there.

THE COURT: That's not responsive to my question, Bubba. Why he's not indicted, |

don’'t know. You haven't even asked that. I’'m not sure he's the proper person to be
asking the question to anyway. Do you have some indication in your discovery or in
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conversations withany of the police or DA’ sofficethat the police or the Digtrict Attorney
deliberately did not indict him or cut aded with him in return for tesimony?

MR. HOLDER: Wéll, | intend to show that through Detective Carvin.
135.  Therecord revedsthat dthough Jackson cross-examined Detective Carvin, histesimony did not
shed any light regarding why Simms's probation had not beenrevoked, or that the State had entered into
adeal withSmmsin exchange for histestimony. Likewise, the State denied that it had entered into adeal
with Smms.
136.  Jackson failed to offer evidence that Simms had entered into adeal withthe State in exchange for
his tetimony. Asa result, the trid judge did not err in refusng to alow him to question Smms on the
subjectinthe presence of the jury. Therefore, thisissue is without merit. (6) Discovery Violation
137.  Jackson contends that a discovery violation occurred when the State waited until the morning of
trid to provide his attorney withphotographs depicting the scene of the motorcycle wreck. Jackson argues
that he was entitled to the discovery of the photographs even though he did not file an appropriate motion
requesting the photos. The State argues that there was no discovery violaion because the prosecution
provided Jackson with the photographs as soon as they became available to them.
138. The case of Box v. State, 437 So. 2d 19 (Miss. 1983) first set forth the procedure trid courts
should followwhen confronted witha discovery violaion. McCulloughv. State, 750 So. 2d 1212, 1217
(T18) (Miss. 1999) (citing Duplantisv. State, 644 So. 2d 1235 (Miss. 1994)). Rule9.04 of theUniform
Circuit and County Court Rules now reflects the Box procedure. 1d. “When faced with previoudy
undisclosed evidence to which the defendant has objected, the tria court should give the defendant a
reasonable opportunity to familiarize himsdf with the evidence” 1d. “If the defendant thereafter believes

he may be prejudiced by admission of the evidence because of hislack of opportunity to prepare to meet
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it, he must request acontinuance.” 1d. “Should the defendant fail to request a continuance, he haswaived

theissue” Id.

139.  Thefdlowing exchange occurred whenthe State attempted to admit the photographs into evidence:
MR. HOLDER: Y our Honor, for the record, the only objection | have isthefirst | even
knew those photographs existed was today. And | object to the timeliness of them being
furnished to me. Because there is mattersin them that | think | would have liked to have

investigated,---

THE COURT: An objection like that comes right during the middle of the trid on me,
gentlemen. You weren't aware of this, you're telling me, at dl beforehand?

MR. HOLDER: Not before this morning, no, Sr.

THE COURT: Beforetrid today?

MR. HOLDER: Yes, gr.

THE COURT: When did you find out?

MR. HOLDER: | can’'t remember when. | don’t remember exactly.

MR. SIMPSON: Approximately 9:00 or so thismorning. Wereceived them thismorning,
your Honor. They were provided upon our receipt.

THE COURT: It’ snathing but a photograph, | take it, of matters which youwere already
aware of, correct?

MR. HOLDER: No, Sir.

THE COURT: Y ou weren't aware that there was a chase.

MR. HOLDER: Yes, gr. | was aware that there was a chase.

THE COURT: And it was involving a motorcycle?

MR. HOLDER: | wasn't aware of what dl isin those photographs he has got there, no.

THE COURT: Wédl, | understood from earlier matters we were taking up, you had
preliminary hearing on the case?

15



MR. HOLDER: Yes, gr.

THE COURT: And you have had afull copy of the DA’sfile.
MR. HOLDER: Yes, gr.

THE COURT: And you have known since this morning—

MR. HOLDER: Y our Honor, if we are going to do it thisway, | would ask that the jury
be removed.

THE COURT: | can shorten thisred quick, you have known since this morning. | think

if you knew since this morning before we even started this trial of the fact that these

photographs were potentialy going to be placed in evidence, you should have brought it

to my attention before this. But they seem to be nothing more than cumulétive, in any

event, with the testimony that's coming forward, which you are aready aware of.

Objection noted. Overruled. You can mark themiin.
140. By faling to request a continuance, Jackson waived any violation of Rule 9.04. However,
notwithstanding the waiver, wefind that the trid judge did not err indlowing the photosinto evidence. The
record reflects that the State immediately turned the photographs over to Jackson for review as soon as
it received them. Further, Jackson cannot clam prgudiceor unfar surprise by the images depicted in the
photograph because he was fully aware that there was a motorcycle chase and that agunwasfound a the
scene of thewreck. Asaresult, thisissue lacks merit.

(7) Defendant’ s Right to Testify
141.  Jackson findly arguesthat the trid court violated his right to testify. Jackson, citing Peterson v.
State, 518 So. 2d 632 (Miss. 1987), contends that the trid judge, without considering certain factors
expressed in Peterson, informed him that the State could use a prior embezzlement conviction for

impeachment purposesif he decided to testify. Jackson contends this had a chilling effect on hisdecision

to testify, and as aresult, he decided not to testify.
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42. Therecord reveds that the following conversationtranspired between Jackson and the tria judge:

THE COURT: Y ou have the absolute right to tetify if you desire. If you do testify, of
course, the benefit of that is that the jury persondly gets to hear from you what your
defenseis. The bad part isthat the State may cross-examine youand attempt to impeach
your testimony, just as your lawyer has tried to impeach the testimony of the State
witnesses.  It's dready been noted to me that you have a prior conviction for
embezzlement, correct Sr?

THE DEFENDANT: Sir, | don’'t have no conviction of embezzlement. | don't know
nothing about that. Now a burglary, yeah, but not no embezzlement. | don’'t have no
conviction.

MR. HOLDER [DEFENSE COUNSEL ]: Judge, asfar as| can tell, he does. He might
not understand what it is, but at least the State has furnished me a certified copy. | think
that oneis from Jackson County. Judge, I’ ve got an order from Jackson County, August
of ‘85 sgned by Judge Mills. It says embezzlement. Sentenced to threeyears. Thiswas
furnished me, of course, by the Didtrict Attorney.

THE DEFENDANT: | don't know nothing about that embezzlement. | don’t know
nothing about that. | have never been given nothing saying | had ever been charged with
embezzlement.

THE COURT: All | cansay is- - I'll put it likethis, if you tegtify and if you're asked by
the State as to whether or not you have been convicted of embezzlement, you can as
you're doing now, deny that. If you do deny that you were convicted of embezzlement
and the State has the gppropriate certified copy of the conviction, then they can put it in
evidence againg you, okay. And it will be up to the jury as to whether to believe the
record or to believe you, okay. That conviction on its face is admissble without any
further hearing.

After consulting withhis attorney and family members, Jackson informed the court of hisdecisionregarding
whether or not he would tetify:

MR. HOLDER: Judge, the defendant, after my consultations with him and after - - if |

could, hisfamily membersfor the record are Doris Thomas and Murid Jackson. Andwe

have dl decided that it would be in his best interest for him not to tetify.

THE COURT: Isthat your decison, Sr?
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THE DEFENDANT: Yes, Sr.

THE COURT: All right. 'Y ou understand the ramifications of that? | havedready told you
the good and bad of tetifying or not testifying. Y ouunderstand what | have said so far?

THE DEFENDANT: Yes, Sr.
143. Theabove colloquy reveds that Jackson voluntarily waived his right to testify after beinginformed
that his prior embezzlement conviction could be used againgt him for impeachment purposes.  While
Jackson’ senthusasmfor testifying may have suffered a chilling effect upon being advised by the trid judge
that his (Jackson’s) embezzlement conviction could be used againgt him for impeachment purposes, that
isthe redity of our adversarid system.
144.  Wefurther notethat Jackson’ sreliance on Peter son ismisplaced. Peterson dedt withaRule 609
(@ (1) crime while embezzlement, the impeaching crime involved here, isaRule 609 (a) (2) crime. No
baancing andyss is required for Rue 609 (a) (2) crimes invalving dishonesty or fdse statements.
Peterson, 518 So. 2d at 636, n.1; M.R.E. 609 cmt. Jackson does not contend that his embezzlement
conviction was more than tenyearsold. In fact Jackson denied having been convicted of embezzlement.
However, the State presented a certified copy of the judgment of conviction which showed that the
conviction was lessthan ten years old. Thisissue is without merit.
145. THE JUDGMENT OF THE HARRISON COUNTY CIRCUIT COURT OF
CONVICTION OF ARMED ROBBERY AND SENTENCE OF FORTY YEARS AS A
HABITUAL OFFENDER IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF
CORRECTIONSWITHOUT PROBATION OR PAROLE ISAFFIRMED. ALL COSTSOF

THISAPPEAL ARE ASSESSED TO HARRISON COUNTY.

KING, C.J., BRIDGESAND LEE, P.JJ.,, MYERS, CHANDLER, GRIFFIS, BARNES
AND ISHEE, JJ., CONCUR.
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